The purpose of the article is to compare the American evidentiary rule of "state secrets privilege" with the Polish regulation of Article 248 § 1 of the Code of Civil Procedure. This issue, in particular, gains importance in the light of legal changes that occurred in the USA and most developed countries in the aftermath of the 11 th September 2001 attacks and the so-called "war against terrorism". The author presents the genesis and evolution of the privilege, the history of its application, as well as doubts which it has aroused in terms of civil rights. The American solutions make up a point of reference for the Polish regulations of the Code of Civil Procedure. A dogmatic analysis of Article 248 § 1 of the Code offers a broad platform for discussions about its compliance with the Constitution of the Republic of Poland, as well as, noted legal loopholes in the law of civil procedure, in connection with the protection of classified information. The author underlines the fact that, after the regime transformation in Poland, the right to information gained the status of a public subjective right, but it had a very little impact on the shape of the civil process. He points to the implications of the fact that Polish legislators departed from the principle of objective truth in the process, for the sake of the principle of formal truth, commonly accepted in Western legal culture. Keywords civil process -limitations of evidence -classified information -state secrets privilege -access to public information  The author is a lecturer in the Department of the Theory of Law and State at the Faculty of Law and Administration of the Toruń Nicolaus Copernicus University. Within the scope of his research interests, there are issues of the legal regulation of states of emergency and the philosophy of law relating to new technologies. He teaches philosophy of law, natural law, and legal logics.
INTRODUCTION
The subject developed refers to one of civil procedural law institutions. Because of the specificity of the subject of the regulation, the scope of presentation of this issue needs to go beyond the traditional field of procedural law. The question of the transparency of the actions of State authorities relates to a constitutional matter, as well as legal and political culture. For this reason, the comparison of the US evidentiary rule of "state secrets privilege" to Polish regulation of Article 248 § 1 of the Code of Civil Procedure 1 is an interesting issue of comparative law. The subject gains a special significance against the background of the legal changes that have occurred in the US in the aftermath of 11 th September 2001 attacks and the so-called "war on terror". Shortly after taking office, Barack Obama, the US President, announced a new approach to the issue of open administration. In his memorandum of January 2009, he announced "an unprecedented level of government openness" 2 . Polish experience in this matter is equally dynamic and noteworthy. On the one hand, the regime transformation in Poland had it that the right to information gained the status of a public subjective right, on the other hand, the legislator departed from the principle of objective truth in the law of civil procedure, opting instead for the legal principle of formal truth commonly accepted in Western legal culture.
The seemingly ordinary evidentiary rule has its implications in the terms of the constitutional right to a fair trial, the right to public information, and also the issue of basing law on moral high grounds.
The analysis of this matter may show how deep is the erosion of the community of political and legal values amongst European States and the United States of America.
STATE SECRET PRIVILEGE
The United States is a country with a long and rich constitutional tradition, including also the issue of making available to the public information crucial to the State. Although the principle of openness cannot be found in the catalogue of basic norms of the US Constitution, there are such standards stipulated therein, which, among other things, compel Congress to disclose to the public the object of its debates. The extension of this type of duties to other sectors of authorities was possible, owing to the law-making activity of the supreme and appellate courts. In recent years, openness has become a value particularly strongly accented at the political level. However, we cannot forget that the US axiological approach to European standards in this area must remain within the framework allowed by the directives for the interpretation of the United States Constitution.
American civil litigation is characterized by the wide availability of all information held by the parties and third parties. At the request of the parties, anybody uninvolved in the process shall file all documents held and related to the case. US law "tolerates secrecy before the court extremely reluctantly" 3 .
One of the reasons for derogations from the principle of openness and the accessibility of documentary evidence in civil procedure is the information autonomy of each government branch, stemming from the principle of the separation of powers. The American courts and the legislator have limited access to the executive power's inside information (the so-called "executive privilege") 4 . In judicial proceedings, 3 the executive power may withhold disclosure of the information, if that information has a particular importance to national security. In the field of civil procedure the information autonomy of the executive power manifests itself in the form of the precedent evidential standard known as state secrets privilege 5 . Under the state secrets doctrine, the United States may prevent the disclosure of information in judicial proceedings if "there is a reasonable danger" that such disclosure will expose military matters which, in the interest of national security, should not be divulged. Such a competence belongs exclusively to the government and therefore cannot be validly asserted by a private party in any civil litigation.
The precedent was established in the early 19 th century 6 but its first articulation in the modern analytical framework took place in 1953 in the case United States v. Reynolds 7 . The matter of Reynolds was as follows. A B-29 bomber, testing a secret electronic equipment crashed, killing six crew members and three civilian observers. The widows of the deceased civilians brought action against the United States under the Tort Claims Act seeking the production of the Air Force's official accident investigation report. The Air Force opposed disclosure of the required documents, as the aircraft and its occupants were engaged in a "highly secret mission of the Air Force" at the time of the crash. According to the government, disclosure of the requested materials would "seriously hamper national security, flying safety, and the development of highly technical and secret military equipment" 8 . The District Court ordered the Government to produce the documents in order that the court might determine whether they contained privileged matter. When the Air Force refused, the district court ruled in favour of the plaintiffs on the issue of negligence; the court of appeals subsequently affirmed the district court's ruling. Court reversed the decision and refined the application of the privilege by formalizing the procedural requirements for its invocation. The Court balanced national security matters with adherence to the rule of law and respect to the rights of individual litigants 9 .
There is a two-step procedure to be used when evaluating a claim of privilege to protect state secrets. First, "there must be a formal claim of privilege, lodged by the head of the department which has control over the matter, after actual personal consideration by that officer" 10 . Second, "the court itself must determine whether the circumstances are appropriate for the claim of privilege, and yet do so without forcing a disclosure of the very thing the privilege is designed to protect" 11 .
In Reynolds, the Court also observed that "in each case, the showing of necessity which is made so that the plaintiff may have access to the information will determine how far the court should probe in satisfying itself that the occasion for invoking the privilege is appropriate (…) but where necessity is dubious, a formal claim of privilege, made under the circumstances of this case, will have to prevail" 12 . The rule was specified in Ellsberg v. Mitchell from 1983 13 . "When a litigant must lose if the claim is upheld and the government's assertions are dubious in view of the nature of the information requested and the circumstances surrounding the case, careful in camera examination of the material is not only appropriate, but obligatory" 14 .
In the light of a successful claim of privilege, a court must decide either to dismiss a claim in its entirety or to allow the case to proceed with no consequences save those resulting from the loss of evidence. The correct decision is highly dependent upon the specific facts of a case. In Reynolds, the Court did not dismiss the claim, but remanded it and instructed the district court to provide the plaintiffs with the opportunity to pursue their case without the privileged evidence. According to existing state secrets privilege jurisprudence the outright dismissal of a case usually takes place in three types of situations. The first is when a plaintiff cannot establish a prima facie case without the protected evidence. It means that the plaintiff cannot establish by the evidence he has at his disposal such a cause of action as to justify a verdict in his favour provided such evidence is not rebutted by the other party. Secondly, a case will also generally be dismissed where the privilege deprives a litigant of evidence necessary to establish a valid defence. The third situation that requires outright dismissal pursuant to the state secrets privilege is when the court determines that the "very subject matter of the case is a state secret", and as a result, "litigating the case to a judgment on the merits would present an unacceptable risk of disclosing state secrets" 15 .
Invocation of the state secrets privilege is also possible even if the government is not itself a party to the suit in question. If the nature of the claim is such that the litigation could potentially lead to the disclosure of secret evidence, the government must itself intervene and assert the state secrets privilege. This possibility was confirmed in Ellsberg v. Mitchell from 1983 16 . "The result is simply that the evidence is unavailable, as though a witness had died, and the case will proceed accordingly, with no consequences save those resulting from the loss of evidence" 17 . Asserting the privilege by a court has merely deprived the plaintiff of certain evidence.
State secrets privilege is usually considered as a common law evidentiary privilege 18 . In United States v. Nixon from 1974, the Court articulated the doctrine's constitutional dimension, observing that the state secrets privilege provides exceptionally strong protection because it concerns "areas of Article II duties in which the courts have traditionally 15 T. Garvey, E.C. Liu, The State Secrets Privilege: Preventing the Disclosure of Sensitive National Security Information during Civil Litigation, CRS Report for Congress, Washington 2013, pp. 5-6. 16 Ellsberg v. Mitchell shown the utmost deference to Presidential responsibilities" 19 . Also in Ellsberg the court recognized concerns about the separation of powers: "[j]udicial control over the evidence in a case cannot be abdicated to the caprice of executive officers" 20 , but, as J.A. Crook observed "critical examination of the validity of the government's claim of privilege necessarily required a difficult balance between the litigant's need to present his case and the government's need to protect the integrity of information related to national security" 21 . In the more recent El-Masri case, the court stated "although the state secrets privilege was developed at common law, it performs a function of constitutional significance, because it allows the executive branch to protect information whose secrecy is necessary to its military and foreign-affairs responsibilities" 22 .
In a post-9/11 world, the courts have found themselves faced with the challenge of hearing new cases, raising the issue of the state secrets privilege. The privilege arose mostly in cases concerning the government's "extraordinary rendition" practices and challenges to the terrorist surveillance programme 23 . The war on terrorism has been leading to numerous lawsuits in which national security programmes have been implicated 24 .
The El-Masri case from 2007 25 might be used as an example. El-Masri was a German citizen of Lebanese descent. He alleged that he had been detained by Macedonian law enforcement officials in 2003 and then handed over to CIA operatives, who flew him to a CIA-operated detention facility in Afghanistan. He was held there against his will, but had also been mistreated in a number of other ways during his detention. El-Masri alleged that his detention and interrogation should be qualified as an "extraordinary rendition", which means "the clandestine abduction and detention outside the United States of persons suspected of involvement in terrorist activities, and their subsequent interrogation using methods impermissible under U.S. and international laws" 26 .
The United States interposed a claim of the state secrets privilege. The Director of the CIA explained why further court proceedings would create an unreasonable risk of disclosure of information, and spelled out why such disclosure would be detrimental to national security. El-Masri responded that the state secrets doctrine did not necessitate dismissal of his complaint, primarily because CIA rendition operations had been widely discussed in public forums.
The court resolved the matter by use of a three-part analysis. First, the court ascertained that the procedural requirements for invoking the state secrets privilege were satisfied. Second, the court decided that the information sought to be protected since it qualified as privileged under the state secrets doctrine. The ultimate question to be resolved was how the matter should proceed in the light of the successful privilege claim. Finally the court dismissed the proceeding because the circumstances made it clear that privileged information was so central to the litigation that any attempt to proceed would threaten disclosure of that information.
In El-Masri the court emphasized that "it is the court, not the executive, that determines whether the state secrets privilege has been properly invoked. In order to successfully claim the state secrets privilege, the executive must satisfy the court that disclosure of the information sought to be protected would expose matters that, in the interest of national security, ought to remain secret. Similarly, in order to win dismissal of an action on state secrets grounds, the executive must persuade the court that state secrets are so central to the action that it cannot be fairly litigated without threatening their disclosure. The state secrets privilege cannot be successfully interposed, nor can it lead to dismissal of an action, based merely on the executive's assertion that the pertinent standard has been met" 27 .
Both in American jurisprudence and worldwide, El-Masri raised concerns about the limits of unchecked executive privilege and an individual's right to judicial redress 28 . The privilege was said to be overused by the executive branch to prevent disclosure of its own questionable, embarrassing, or unlawful conduct -particularly with respect to the "war on terror". It could also destabilize the balance between protecting legitimate government secrets and the right to judicial redress of wrongs 29 .
After a comprehensive analysis of relevant rulings in which state secrets privilege was invoked, Daniel J. Huyck made a following observation: "[b]ased on the government's success in asserting the privilege and the post-9/11 desire for secrecy, there is a significant incentive to invoke the privilege as a blanket protection over every item of potential evidence (documents and witnesses) concerning the claim. This incentive has the potential of effectively barring the courthouse doors for those who have suffered fundamental harms by the government. For example, dismissing El-Masri's claim based on the state secrets privilege blocks almost every formal channel for government accountability over the practice of «extraordinary rendition», and public accountability for any errors occurring within that program" 30 . 27 In view of mounting criticism, the administration of Barack Obama issued in September 2009 a new policy on the state secrets privilege in an attempt to ensure greater accountability in its assertion in litigation. According to the policy the privilege should be invoked only when necessary and in the narrowest way possible. The Attorney General's memorandum for heads of executive departments and agencies 31 outlined several aspects of the new administrative process that increase accountability and oversight. Assertion of the privilege in litigation should be defended only when it is necessary to protect information, the unauthorized disclosure of which could be reasonably expected to cause significant harm to the national defence or foreign relations of the United States. The privilege should also be invoked only to the extent necessary to protect the national security. The Attorney General declared that the privilege is not to be invoked in order to conceal violations of the law, inefficiency, or administrative error, or to prevent embarrassment to a person, an organization, or an agency of the United States government, or to restrain competition. The policy requires the personal approval of the Attorney General prior to the invocation of the state secret privilege as well as providing periodic reports on all cases in which the privilege is asserted to the appropriate oversight Committees in Congress.
In the United States, there is ongoing debate over the reform of the state secrets privilege 32 . Some scholars recommended that Congress create a code for the judiciary to follow in cases involving the privilege 33 or in the Senate, attempting to impose more stringent conditions on the invocation of the privilege by the President and requiring the Attorney General to report to Congress on cases in which the executive had asserted the State secret privilege in court. Nevertheless, Congress declined to implement legislative limits to the privilege, preferring instead to allow the judiciary to determine the limits via case law.
A class of claims in which judicial process is inadmissible are cases arising from agreements on secret service. This rule was created in the judgment of Totten v. United States from 1876 34 . The Supreme Court affirmed the dismissal of an action for breach of a secret espionage contract, concluding that "public policy forbids the maintenance of any suit in a court of justice, the trial of which would inevitably lead to the disclosure of matters which the law itself regards as confidential, and respecting which it will not allow the confidence to be violated". The 
POLISH LAW
The legal bases for introducing evidential restrictions on the use of sensitive national security information in the civil process can be found in the Constitution of the Republic of Poland 36 . In the Polish legal system, freedom of information and the right to public information make up subjective public rights guaranteed by the constitution. Thus, secrets and lack of openness with reference to public information intrudes 34 into the sphere of constitutional rights and freedoms. The constitution also creates a standard of the right to public information and its potential restrictions. It is assumed on the grounds of the Polish constitutional solutions that the collision of interest protected by law, such as e.g. freedom and security will not lead in consequence to a full elimination of one of the values in conflict 37 . The general clause expressed in Article 31 § 3 of the Constitution provides that any limitation of the exercise of constitutional freedoms and rights in a democratic state may be imposed only by statute, and only when necessary in a democratic state. The Constitution introduces the principle of proportionality and an exhaustive list of legitimate purposes, owing to which the access to information may be limited. Therefore, any limitation must remain within the scope defined by the Constitution and be proportionate to the purpose for which it was introduced. Article 61 of the Constitution grants to every citizen the right to obtain information on the activities of organs of public authority as well as persons discharging public functions. It specifies the limitations upon the right justified as possible solely to protect the freedoms and rights of other persons and economic subjects, public order, security, or important economic interests of the State.
The constitutional premises of a refusal to disclose public information determine the boundaries for the legislator in limiting access to such kinds of information 38 . One of the justifications for limiting access to public information is the need to protect classified information. In Poland, a modern system of classified information was established by statute in 1999. In 2011, a new legal act came into force. The Classified Information Protection Act of 5 th August 2010 was aimed at regulating effectively of the Constitution by stating that anyone has the right to obtain immediately public information, including current data regarding public issues, without any requirement that the requester prove a legal or non-legal interest. The act also imposes an explicit obligation on the specified state authorities to disclose information. the protection of classified information in both the domestic and international spheres. The law protects only that information whose unauthorized disclosure would be detrimental to the State's interests, not any kind of private or organizational interests. By defining classified information, it has introduced a new standard, basing it on the extent of possible damage to the State's interests. Classified information is marked at one of four levels in descending order. "Top secret" causes an "exceptionally grave harm" to the State's legal interests in case of its unauthorized disclosure. It would threaten the independence, sovereignty, or territorial integrity of Poland, threaten the internal safety or constitutional order of Poland, threaten the foreign relations or activities of Poland, weaken Polish defence ability, or lead to the identification of intelligence officers or endanger their lives or the lives of protectedidentity witnesses. Unauthorized disclosure of information classified as "secret" causes "grave harm" to the State's legal interests. "Confidential" causes "harm"; and "restricted" causes a deleterious effect on the ability of public organs or public organizational units to perform their duties 39 .
In the 1990s, Polish civil procedure law went through deep reforms, and ideological and political revaluations. The principle of objective truth lost the function of the fundamental civil procedure rule, setting out the aims and functions thereof 40 . Since that change, the aim of the process has been, similarly to that of Western European states 41 , the rendering of a lawful decision in a given case by the Court. The Court's discovery and recognition of the facts also serves this purpose. Objective recognition of facts is a crucial value, but at the same time one of the many values necessary to be taken into consideration in the process. In some cases, searching for the objective truth may be considered useless because 39 it does not serve the interests protected by law, set out by the substantive law 42 .
In spite of the mentioned changes, the legislator did not repeal all guarantees relating material truth. The Court still needs to watch over the correctness of the course of a process. The Court maintains the right to conduct the evidence necessary to resolve the case 43 . The Court's role consists currently in encouraging the parties to file relevant allegations and to produce evidence to prove them 44 .
On the other hand, in some cases the court needs to make concessions in favor of formal truth. In the mid-1990s, the principle of an active court, characteristic of the socialist legal process was replaced by the principle of adversarial proceedings in the modern sense. The current Article 3 of the Code of Civil Procedure is dedicated to the latter principle. It stipulates that "the parties and participants in proceedings are obliged to provide explanations as to the circumstances of the case and to submit evidence in accordance with good practice, and without concealing anything".
The derogation from determining the truth in a process may be dictated by the protection of a public interest as well as of a justified individual interest. One of such values is keeping some information confidential 45 . The sphere of cognition is limited by the substantive law 46 . The Polish Code of Civil Procedure introduces evidential restrictions, among other things, with reference to the use of information of particular importance for the State.
Following the entry into force of the new Classified Information Protection Act, the code terminology related thereto has been unified. The most important provision from this point of view is Article 248 § 1 of the Code of Civil Procedure. It constitutes the Polish equivalent of the American state secrets privilege. According to the article, "each person shall be obliged to present, following a court order, within a determined time limit and in a determined location, a document which is in his possession and which constitutes proof of a fact of vital importance for the adjudication of a case, unless that document contains classified information". The obligation to present a document refers also to a document in the files of a organ of public authority, and of any other organ of State 47 . However, if it becomes apparent from the allegations of parties or from other circumstances of the case that the document contains such a secret, the Court shall not issue an order obliging it to be presented.
In the literature, the authors point to the vague wording of the provisions of the Polish Code of Civil Procedure, as well as their own divergent views of the doctrine in this area, which are a consequence of the vagueness 48 . Current solutions are considered to be insufficient and changing them, expanding them, and making them more detailed is suggested, just as is done in criminal proceedings law 49 .
Using the sensitive national security information in the process is linked with the issue of the openness of trials in a civil court, where such information would be used and there would be the possibility of questioning witnesses about the circumstances covered by the secret. In Polish law, the court is obliged ex officio to exclude the openness of the sitting, where the circumstances mentioned in Article 153 § 1 of the Code of Civil Procedure occur, i.e. when "classified information could be revealed". A public dissemination of information from a closed court trial is subject to a fine, the penalty of limitation of liberty or the penalty of deprivation of liberty of up to 2 years (Article 241 § 2 of the Penal Code 50 ).
According to Article 259 point 2 military personnel and civil servants who have not been released from the obligation to keep secret the classified information labelled as "confidential" or "restricted" may not act as witnesses, if their testimony could involve a violation of the obligation of confidentiality. This exclusion is independent of the will of the parties. It occurs ex lege and the court's own motion is required to prevent such persons testifying. An exception applies if the military officials are released from secrecy. Military officials will mean both professional soldiers and others on whom such status has been conferred by law. The ban also includes former military officials 51 . In turn, the concept of "civil 49 In the Polish Code of Penal Procedure, among other things, the distinction between classified information with the "top secret" status and "secret information" from "confidential" and "restricted information" was introduced. It is exclusively an authorized superior body that may release from the higher category secrets, but the Court or Prosecutor may release from the obligation to maintain the secrecy of confidential lower category information - servant" is synonymous with the term of "public officer" as defined in Article 115 § 13 of the Penal Code 52 .
The consideration of the issue of evidential restrictions in Polish procedural law requires the noting of a broader axiological and systematic context of law in which these restrictions function. Poland participates in European legal culture where freedom of information is regarded as one of the conditions for the functioning of a democratic State 53 . When interpreting the restrictions of freedom of information in Polish law, the participation of Poland in the European structures must shall be taken into account along with its being bound by international law and membership of the regional system of human rights protection within the Council of Europe. The Republic of Poland concluded also bilateral international agreements on the mutual protection of classified information with various countries, as well as NATO agreements on the protection of information from 1997 (ratified by Poland in 1999) 54 and on cooperation in the field of atomic information from 1964 (ratified in the year 2000) 55 .
The minimum standards to which the members of the Council of Europe should adapt in terms of access to official documents are laid down by the Tromsø Convention opened for signature on 18 June 2009. Although it has not yet become an applicable law, it is testimony to the limits of compromise acceptable to all countries, participating in its drawing up within the Council of Europe 56 . It is also the closure and crowning of the discussion on the scope of the right of access to public information, which has been in progress in the environment of European lawyers for many years. Three soft law recommendations issued by the Council of Europe and dedicated to this subject, starting from 1979 57 are proof of the importance of the issues in question.
According to the provisions of the Convention, each Party shall guarantee the right of everyone, without discrimination on any grounds, to have access, on request, to official documents held by public authorities. Article 3 introduces possible limitations to the right. They shall be set down precisely in law, be necessary in a democratic society, and be proportionate to the aim of protecting, e.g. national security, defence and international relations, and public safety. The notion of national security should be used with restraint. It should not be misused in order to protect information that might reveal a breach of human rights, corruption within public authorities, administrative errors, or information which is simply embarrassing for public officials or public authorities 58 . Access may be limited with the aim of protecting public safety, for example "by prohibiting the disclosure of documents concerning the security systems of buildings and communications" 59 . Referring to court proceedings, the Convention also accepts limitations of access in order to protect the equality of parties and the effective administration of justice. It ensures the equality of parties before domestic as well as international courts. Respecting the right to fair trial, the convention authorizes a public authority to refuse access to documents drawn up or received with respect to court proceedings in which it is a party 60 .
SUMMARY
The legal solutions regarding access to public information adopted in the Polish Constitution are clearly modelled on European law and international human rights law. Our fundamental law established the right to public information and restricted the ordinary legislator regarding its entitlement to limit this right. One example is the classification of information because of its importance to national security. The main legislation act governing the protection of classified information in Poland is the Classified Information Protection Act. In accordance with Article 4 sec. 2 of this act, "the rules of exemption from the obligation to maintain the confidentiality of classified information and the treatment of case files containing classified information in proceedings before courts and other authorities shall be governed by separate laws". Such a law in civil proceedings is the Code of Civil Procedure. The solutions adopted in the code raise many doubts. The wording of Article 248 § 1, and therefore of the equivalent of the American state secrets privilege, has not changed significantly since the adoption of the Code in 1964. This provision does not take into account the political transformations nor, in consequence, the enactment of a new constitution with the right to public information, the rule of law, and to a fair and public hearing before court. Although the refusal of access to the document caused by its containing classified information constitutes a restriction on a subjective right granted by the Constitution, the Polish law of civil procedure does not contain mechanisms for the court to control the legitimacy of such a refusal. There are no good solutions to balance the interests of the parties in such a situation. The proportionality principle is replaced by process automatism of a zero-one nature. As a consequence of the invoking of it by any person holding a document, the fact that it contains classified information results in an absolute prohibition of making the document available in the process.
Neither does the Code indicate who may apply for the exemption from secrecy of a witness and which entities are entitled to such exemption, what should guide the releasing authority, and whether this decision could be appealed against. Each of the identified deficiencies is a legal loophole in essence. Nor are there any regulations regarding covert interrogation records or the rules for access to the file of the case whose openness was excluded 61 .
Polish doctrine has not undertaken to a sufficient extent the issue of restrictions on taking evidence from a document in a civil lawsuit in connection with the protection of classified information. The number of papers on this subject is very insignificant, compared to the vast literature dedicated to the issue of the use of the state secrets privilege in the USA.
Despite the fact that American democracy is characterized by a focus on openness and the accessibility of information, their right to information has never had such a legally binding and universal character as in European states. In the United States, the rights of citizens in this area are primarily the product of case law and doctrine. The law allows concealment of information. In a civil suit, the executive power can benefit from the state secrets privilege which, effectively raised, brings in consequence the exclusion of certain evidence from the proceedings.
The rationale for such an understanding of secrecy and executive power privilege in the process stems from the principle of the separation of powers and the information autonomy of each government branch.
The relationship between the judiciary and the executive segments in the context of state secrets was explained in the El-Masri case. According to the American constitution, the courts are authorized to decide cases and controversies. But, as the court noted in reference to the judiciary, "we would be guilty of excess in our own right if we were to disregard settled legal principles in order to reach the merits of an executive action that would not otherwise be before us -especially when the challenged action pertains to military or foreign policy 62 ".
The time of the so-called war against terror was a period of particular activity of executive authorities in the field of state secrets privilege 63 . As one of the commentators said in the early years of the twenty first century, a shift from a society where information is distributed on the basis of the "right to know" to one where information is distributed on the basis of the "need to know" 64 began in the United States. Critics of that situation indicated that the rising rate of secrecy within an elected US government started undermining the legal, political, and cultural traditions of that government. The changing of the information policy introduced during the Presidency of Obama has given rise to a recognition that in recent years the United States has moved closer to European standards in terms of access to public information.
The task of the legal doctrine is the critical analysis of both changes in legal regulations as well as the treatment of secrets by the courts. In addition to the formal-dogmatic analysis, the discourse on disclosure exemptions in the United States is enriched by addressing the issue in terms of a dispute over the acceptable level of executive interference with civil rights, such as, in particular, the freedom of speech, the freedom of the press, or the right to a fair trial. A similar trend of considerations should be shared by Polish doctrine. Claims involving the state secrets privilege create a tension between two distinct public interests. One is preventing public harm that comes from the disclosure of certain documents, the other consists in preventing the frustration of justice 65 .
